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Preliminary Statement 


Edward Di Sero appeals from an order entered on 
December 27, 1976, in the United States District Court 
for the Southern District of New York by the Honorable 
Thomas P. Griesa, United States District Judge, adjudg- 
ing Di Sero in civil contempt as a recalcitrant witness 
pursuant to Title 28, United States Code, Section 1826. 


Statement of Facts 


13, 1976, Edward Di Sero appeared, 
pursuant subpoen: fore a Federal Grand Jury 
sitting in the Southern trict of New York. At that 
time he was advised by Special Attorney Michael D. 
Abzug of the United States Attorney's Office for that 
district that he had been summoned to give testimony 
in connection with an investigation into alleged gambling 
violations. Upon being advised of his rights, including 
the right to aid of counsel, and being shown a Court 


Order conferring 
suant to Title 
Di Sero stated that 


absence of counsel. s appesranct 


On December 27, 1976 ero once again appeared 
before the Grand Jury. Was accompanied on this 


oceasion by hi } } resent attorney, Arnold E. 


Wallach, Esq. i Sero was again advised of his right 
to remain silent and right to counsel, as well as the 
scope of the Grand Jury inquiry After he indicated 


that he understood those rignts he asked a number 


* ' 


msis ol his privilege against 


of questions relevant to the investigation, which he re- 


fused to answer on 
sero 
nunity order signed by 
976 ] 
his refusal t tesill d hat ie, he presented a 
written “statement’ a in which he claimed that 
he was “apprehensive” th: 1is compelled testimony 
rT ight A ate lat iforeement authorities 
as an addi- 
tional reason } ¥ of t« est & assertion, 
premised solely “on information and belief,” that the 
Grand Jury ions “may be bi illegal elec- 
demanded 


wiles 


that the \ited States Attorn ‘equest an “all-agency 


' . whos =" : j sate’ 11 
search to ascertain wht the! e \ +e subiect of illegal 


electronic surveillance. 


In response, r bz1 wa y in charge of the 


; 


investigation, advised him. on the bas! of his own knowl- 


edge and a conversation he had had W the Special 
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any 


Jury will 


whatsoeve 


Gries 


him 


Di 
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ARGUMENT 
POINT | 


The Immunity Conferred Upon Di Sero Was Co- 
extensive With His Privilege Against Self-incrimina- 
tion, and His Refusal to Testify Was Without “Just 
Cause.” 


As his 


argumen directe 
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testimony would indeed be proper material for impeach- 
ment, since the protection of immunity is accorded only 
to truthful testimony. United States v. Trumunti, 500 
F.2d 1334, 1345-46 (2d Cir.), cert. denied, 419 U.S. 1079 
(1974). Finally, and most emphatically, even if there 
were a question at ut the permissible use uf Di Sero’s 
testimony in the circumstances he ¢escribes, he will have 
an ample opportunity to raise those issues at the time of 
the proposed use of the testimor: 3 present ciaim— 
that the wholly speculative poss:’) ty of such use bars 
the Grand Jury from compelling his testimony, irrespec- 
tive of the completeness of the immunity conferred upon 
him—is thus utterly premature. Jn the Matter of the 
Grand Jury Subpoena Served on John Dee, supra, slip 
op. at 869-70. 


In his second thrust against the adequacy of the im- 
munity conferred upon him by the District Court, Di Sero 
complains that the prosecutor ald “certify” to the 
District Court all of the evidence in his possession against 
Di Sero. Nor, Di Sero complains further, did the prose- 
cutor notify “all other jurisdictions” of the immunity in 
order to give them an opportunity to similarly 
their € idence. 


It is significant that Di Sero offers no citation of 
judicial authority for the novel proposition that the ab- 
sence of such a certification procedure is “just cause” for 
his contumacious refusal to obey the District Court’s order 
to testify. Indeed, as the authorities upon waien Di Sero 
relies themselves indicate, the device of “certifying” 
available evidence is simply a means of Jone the 
prosecutor in any subsequent prosecut ion easily to meet 
his burden of showing lack of taint. Neither logic nor 


precedent imply, however, that it is the only means of 
doing so. See, e.g., United States V. Bianco, 534 F.2¢ 
Bt (2a Cir). cert. geuced, — Us. —, 45 USL. 
3949 (Oct. 4, 1976). It follows that the claim is wholly 
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premature. If an attempt were made at a later time to 
make improper use of his compelled testimony or the 
fruits thereof, Di Sero would be able to put the prosecut- 
ing authority to its “heavy burden” not only of showing 
the absence of taint, but of demonstrating the “wholly in- 
dependent, legitimate source of its evidence.” Acstigar 
v. United States, supra, 406 U.S. at 460; United States 
v. Hinton, supra, 543 F.2d at 1008; Unitcd States v. 
Kurzer, supra, 534 F.2d at 516: United States Ni Bianco. 
supra, 534 F.2d at 509; Goldberg v. United States, 472 
F.2d 513, 515-16 (2d Cir. 1973). 


POINT I] 


Di Sero Did Not Allege Sufficient Facts to State 
a “Claim” Under 18 U.S.C. Section 3504; In Any 
Event, the Government Sufficiently Responded To 
His Allegation of Unlawful Electronic Surveillance. 


Di Sero claims that his refusal to cbey the District 
Court’s order to testify before the Grand Jury was justi- 
fied by the Government’s assertedly inadequate response 
to his request, apparently pursuant to Title 18, United 
States Code, Section 3504(a)(1),* that the Government 
either affirm or deny the existence of unlawful electronic 
surveillance. This claim is conclusively resolved by this 
Court’s decision in Jn re Millow, 529 F.2d 770 (2d Cir. 
1976), which is indistinguishable from from the facts of 
this case. 


* Section 3504 provides in relevant part: 

(a) in any trial, hearing, or other proceeding in or before 
any... grand jury... 

(1) upon a claim by a party aggrieved that evidence is 
inadmissible because it is the primary product of an un- 
lawful act or because it was obtained by the exploitation 
of an unlawful act, the opponent of the claim shall affirm 
or deny the occurrence of the alleged unlawful act. 
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First, the only basis stated by Di Sero for this re- 
quest was the conclusory allegation that ‘upon informa- 
tion and belief I may have been subjected to electronic 
surveillance and or wire tapping in violation of my rig 
under the 4th and 5th Amendments to the Federal Con- 
stitution, and 18 U.S.C. Sections 2515, 2518/10) and 
9510111) of Title 18 thereof.” (Emphasis added}. Di 
Sero stated “no factual circumstances from which it 
could be inferred that he was the subject of an illegal 
wiretap... .” The Court rul led that his “[u|nsupported 
suspicion and patently frivolous assertions of government 
misconduct do not cc istitute a ‘claim’ under Section 3504 
sufficient to trigger the government's obligation to dis- 
rupt grand jury proceedings and check thoroughly the 
applicable agency records.” In re Millow, supra, 529 
F.2d at 774-75." See also United States V. “Ste vens, 510 
F.2d 1101 (5th Cir. 1975); Matter of Berry, 521 F.2d 
179. 184-85 (10th Cir.), cert. denied, 423 U.S. 925 

(1975:. Second, even assuming arquendo that Di 


Sero’s bald allegation constituted a claim under Section 
3504, the prosecutor's response before the District Court 
denying on his own behalf, and on behalf of the FBI 
Snecial Agent familiar with the investigation, awareness 
of the results or existence of electronic surveillance, was 
surely a sufficient response to such an allegation. Jn re 


* Indeed, this case follows a fortiori from Millow. In Millow, 
the witness demonstrated his “attorney's knowledge that some 
electronic surveillance had been used in the investigation of éther 
persons involved in the same activities that led to the examination 
of Millow ... .” 529 F.2d at 72 Even though this Court found 
this allegation to be insufficient to trigger the need for 
sponse, Di Sero has not even demonstrated or even aperestes 
any factual basis for ceneluding that any electronic surveillance 
was conducted concerning Di Sero. In the face of 
conclusory allegation based solely “upon information 
the Government's categorical response that its investigation had 
not been based upon electronic surveillance was more than 
sufficient. 
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Millow, supra, 519 F.2d at 775; see also United States 
Oredell, 521 F.2d 1323, 1325 (2d Cir. 1975), 
enied, 423 U.S. 1059 (1976); United States v. 
, 015 F.2d 157 (2d Cir. 1975); United States v. 
, 905 F.2d 845, 855 (9th Cir. 1974), cert. denied, 420 
U.S. 992 (1975); United States v. Alter, 482 F.2d 1016, 
26 (9th Cir. 1973); In re Horn, 458 F.2d 468, 471-72 
(3rd Cir. 1972). In addition, and in order to put this 
matter to rest, at the time of oral argument the Govern- 
will proffer to the Court additional affidavits from those 
in charge of the prosecution detailing the absence of any 
electronic surveillance with respect to this case. Cf. 
In re Millow, supra, 529 F.2d ai 772 n.4; In re Buscaglia, 
518 F.2d 77 (2d Cir. 1975). 
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CONCLUSION 


The District Court's order of contempt should be 


affirmed. 
Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 

of America. 


JACOB LAUFER, 
MICHAEL D. ABZUG, 
FREDERICK T. DAVIS, 
Assistant United States Attorneys, 


Of Counsel. 
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